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JURISDICTIONAL STATEMENT

On January 23, 2013, in the Circuit Court of Stuis City, Cause No. 1222-
CR06177, the State of Missouri charged that Resgrutindr. Marcus Merritt (“Mr.
Merritt”), committed three counts of the class iy of unlawful possession of a
weapon, in violation of § 571.070, RSMo. Cum. S®#l2, and other countsOn May
22, 2013, Mr. Merritt filed his “motion to dismigsdictment with prejudice as § 571.070
violates the Missouri constitution as applied.” his motion, Mr. Merritt alleged that the
trial court should dismiss the indictment with jidice because § 571.070 violates
Article I, 88 13 and 23 of the Missouri Constitutjon that it is unconstitutionally
retrospective, and because it is an absolute bdmsaight to possess a firearm solely
because he is a convicted felon and the ban ia redsonable time, place, or manner
restriction under the police power of the State.

The State filed its response on July 25, 2013. Stia¢ée’s response addressed Mr.
Merritt's claim that § 571.070 violates Article§,13 of the Missouri Constitution, but it
did not address Mr. Merritt’s claim that 8 571.0/6lates Article I, 8 23 of the Missouri
State Constitution. On the same day, the triattoentered its order, granting Mr.
Merritt’s motion to dismiss Counts |, Il, and ltyer the State’s objection, and dismissed
Counts I, II, and Il with prejudice. Mr. Merrigled guilty to the remaining counts on
the same day. This appeal by the state followscaBse this appeal involves the validity
of a statute of the State of Missouri, this Coa$ kxclusive jurisdiction. Mo. Const.

Art. V, 8 3.

L All statutory references are to RSMo. 2000 unéhsrwise indicated.

INd 7€:90 - #TOZ ‘0T J2qWdA0N - [4NOSSIN 40 1YNOD JNILNS - Pali4 Ajlediuonds|3



STATEMENT OF FACTS

On January 23, 2013, in the Circuit Court of Stuis City, Cause No. 1222-
CR06177 the State of Missouri charged that Respuantitr. Merritt, committed three
counts of the class C felony of unlawful possessioa firearm, in violation of §

571.070, RSMo. Cum. Supp. 2012, along with othent®(L.F. 13-14).

On May 22, 2013, Mr. Merritt filed his “motion tasiniss indictment with
prejudice as § 571.070 violates the Missouri ctutsbin as applied” (L.F. 15-24). In his
motion, Mr. Merritt alleged that the trial courtaid dismiss the indictment with
prejudice because 8§ 571.070 violates Article 118&nd 23 of the Missouri constitution
in that it is unconstitutionally retrospective dmetause it is an absolute ban on his right
to possess a firearm solely because he is a ceadvieton and the ban is not a reasonable
time, place, or manner restriction under the pghieeer of the State (L.F. 15).

The State filed its response on July 25, 2013 (R9-31). The State’s response
addressed Mr. Merritt’s claim that 8 571.070 vietaArticle |, § 13 of the Missouri
Constitution, but it did not address Mr. Merrit€gim that § 571.070, violates Article |,
8 23 of the Missouri State Constitution (L.F. 25-30Dn the same day, the trial court
entered its order, stating the following:

After hearing on the defense’s motion to dismissi@s |, I, and Ill, the Court

grants the motion.

Counts I, Il, and Il (unlawful possession of afarm) are hereby dismissed, over

State’s objection, with prejudice.
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(L.F. 32). On the same day, Mr. Merritt pled guiib the remaining counts (L.F. 2, 33-

35). This appeal by the state follows.

10
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POINT RELIED ON - |

The trial court did not err in dismissing Counts |, II, and Il of the felony
indictment against Mr. Merritt in that 8 571.070, violates Article I, § 23 of the
Missouri Constitution and the Second and FourteentiAmendments to the United
States Constitution because § 571.070 is an abseliian on Mr. Merritt’s
constitutional right to possess a firearm, as guaraeed under Article |, § 23 of the
Missouri Constitution and the Second and FourteentiAmendments to the United
States Constitution, and 8 571.070 is not narrowlgailored to effectuate any
compelling governmental interest.

Griffith v. Kentucky, 479 U.S. 314 (1987);

Bernat v. Sate, 194 S.W.3d 863 (Mo. banc 2006);

Satev. Richard, 298 S.W.3d 529 (Mo. banc 2009);

District of Columbia v. Heller, 554 U.S. 570 (2009);

Mo. Const., Art. |, § 23;

U.S. Const., Amend. I,

U.S. Const., Amend XIV; and

§ 571.070.

11
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POINT RELIED ON - I

In the alternative to Point I, the trial court did not err in dismissing Counts I,
II, and Il of the felony indictment against Mr. Me rritt because the statute under
which Mr. Merritt was charged, § 571.070, violated\rticle |, § 23 of the Missouri
Constitution and the Second and Fourteenth Amendmes to the United States
Constitution in that it is an absolute ban on Mr. Merritt’s constitutional right to
possess a firearm solely because he is a convicteldn and that restriction is an
improper time, place, and manner restriction on Mr. Merritt’s constitutional right
to bear arms as guaranteed by Atrticle I, 8 23 of t Missouri Constitution and the
Second and Fourteenth Amendments to the United Stag Constitution.

City of Jefferson v. Mo. Dept. of Natural Res., 863 S.W.2d 844 (Mo. banc 1993);

Satev. Richard, 298 S.W.3d 529 (Mo. banc 2009);

Satev. Horne, 622 S.W.2d 956 (Mo. banc 1981);

District of Columbia v. Heller, 554 U.S. 570 (2009);

Mo. Const., Art. |, § 23;

U.S. Const., Amend. II;

U.S. Const., Amend XIV; and

§ 571.070.

12
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POINT RELIED ON - Il
To the extent that the Circuit Court’s dismissal ofCounts I, Il and Il could
have been based on Article I, § 13 of the Missou@onstitution (the ban on
retrospective laws), Mr. Merritt concedes the issueaised in Appellant’s third point
relied on in its amended brief because the ban oretrospective laws contained in
Article I, 8§ 13 does not apply to criminal statutes

Sate v. Honeycutt, 421 S.W.3d 410 (Mo. banc 2013).

13
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ARGUMENT |

The trial court did not err in dismissing Counts I, II, and Il of the felony
indictment against Mr. Merritt in that § 571.070, violates Article I, 8 23 of the
Missouri Constitution and the Second and FourteenttAmendments to the United
States Constitution because § 571.070 is an absellian on Mr. Merritt’s
constitutional right to possess a firearm, as guaraeed under Article |, § 23 of the
Missouri Constitution and the Second and FourteentiAmendments to the United
States Constitution, and 8 571.070 is not narrowlgailored to effectuate any
compelling governmental interest.

Preservation of Error

This point is not preserved for appellate reviédn May 22, 2013, Mr. Merritt
filed his “motion to dismiss indictment with prejad as 8 571.070 violates the Missouri
constitution as applied” (L.F. 15-24). In his nootj Mr. Merritt alleged that the trial
court should dismiss the indictment with prejudieezause 8 571.070 violates Atrticle I,
88 13 and 23 of the Missouri constitution in thas iunconstitutionally retrospective and
because it is an absolute ban on his right to psssérearm solely because he is a
convicted felon, and that ban is not a reasonafle, fplace, or manner restriction under
the police power of the State (L.F. 15).

The State filed its response on July 25, 2013 (R9-31). The State’s response
addressed Mr. Merritt’s claim that § 571.070 vietaArticle |, 8 13 of the Missouri
Constitution, but it did not address Mr. Merrittgim that 8 571.070 violates Article I, §

23 of the Missouri State Constitution (L.F. 25-31).

14
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Under Missouri law, constitutional questions mustraised at the earliest
opportunity consistent with good pleading and dsderocedure, the section of the
Constitution claimed to have been violated mustgexified, the facts showing the
violation must be stated, and the point must begrted throughout the trial and in after
trial motions. Kansas City v. Miller, 463 S.W.2d 565, 566 (Mo. App. W.D. 1973ate
v. Knight, 351 S.W.2d 802, 804 (Mo. App. E.D. 1963gte v. Knifong, 53 S.W.3d 188,
191-192 (Mo. banc 1975). If a party fails to prdp@reserve an argument that a statute
is constitutionally invalid, the issue cannot besidered on appeaBate v. Belcher, 805
S.W.2d 245, 251 (Mo. App. S.D. 1998ate v. Holley, 488 S.W.2d 925 (Mo. App.

W.D. 1972);Satev. Flynn, 519 S.W.2d 10, 12-13 (Mo. 1975).

There is nothing in the record to indicate thatdtade addressed Mr. Merritt’s
contention that § 571.070 violates Article I, 8d3he Missouri State Constitution.
Thus, the State addresses the issue raised inlRwidtPoint Il of its Amended
Appellant’s brief for the first time on appeal, Ivay never raised the issue with the trial
court.

Standard of Review

On May 7, 2014, the Missouri General Assembly pasise Senate Committee
Substitute for Senate Joint Resolution Bftson v. Kander, 435 S.W.3d 643, 644 (Mo.
2014). Senate Joint Resolution 36, otherwise knasvAmendment 5, sought to amend
Article I, § 23 of the Missouri Constitution. Preusly, Article I, § 23 of the Missouri

Constitution read as follows:

15
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That the right of every citizen to keep and bearsain defense of his
home, person and property, or when lawfully sumrddneaid of the civil
power, shall not be questioned; but this shalljnstify the wearing of
concealed weapons.
Mo. Const. Art. |, § 23 (1945).
The governor called for a special election andelleetion was held on August 5,
2014. Id. at 644. The resolution passed by a margin &48%, effectively amending
Article I, 8 23 of the Missouri Constitution. Etemn Results, Secretary of State’s
website, http://enrarchives.sos.mo.gov/enrnet/defspx?eid=750002907. The
amendment took effect on September 4, 2014, wihdeappeal in the present case was
still pending. Mo. Const. Art. XlI, § 2(b). Thenendment changed Art. |, § 23 of the
Missouri Constitution to read as follows:
That the right of every citizen to keep and bearsarammunition, and
accessories typical to the formal function of saaohs, in defense of his
home, person, family and property, or when lawfgliynmoned in aid of
the civil power, shall not be questioned. The tsgjuaranteed by this
section shall be unalienable. Any restriction loese right shall be subject
to strict scrutiny and the state of Missouri shw&lobligated to uphold these
rights and shall under no circumstances declirngdtect against their
infringement. Nothing in this section shall be stvned to prevent the

general assembly from enacting general laws wiinai the rights of

16
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convicted violent felons or those adjudicated lopart to be a danger to
self or others as a result of a mental disordenemtal infirmity.
Mo. Const. Art. |, § 23 (amended 2014).

A right to bear arms clearly existed under theddigi Constitution prior to the
recent amendmentee Mo. Const. Art. |, § 23 (1945). Thus, the recamendment to
this provision did not create a new substantivitrignstead, it further defined an already
existing right and specifically “changed” the stardlof review for all Missouri gun
regulations to strict scrutirfy.See Mo. Const. Art. I, § 23 (Amended 2014ke also
Satev. Richard, 298 S.W.3d 529 (Mo. banc 2009).

Because the amendment was procedural, and ndaatilie, the new procedural
rule should apply prospectively to all cases agsifter the effective date of the
amendment (i.e. September 5, 2014) and should fleedpetroactively to any case that
was pending on direct review or was otherwise ofipal as of the effective date of the
amendment.See Griffith v. Kentucky, 479 U.S. 314, 328 (1987). Thus, the recent
amendment should be applied to the present came iis still pending on direct

review® As far as other cases beyond direct appealCiist could nevertheless choose

2 It is unclear exactly what the standard would hiaeeen previously, although This Court
had used intermediate Scrutiny after Bhetrict of Columbia v. Heller decision. See
Satev. Richard, 298 S.W.3d 529 (Mo. banc 2009).

® The Appellant appears to concede and advocatedsision in Point One of its

amended appellant’s brief (Appellant’s Brief, P24¢.

17
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to apply the recent amendment to other cases tate@ll review since,Griffith did not
set a limit, or ceiling, on when new proceduraeswvill be applied to other cases, but
rather a floor.” See Sate v. Whitfield, 107 S.W.3d 253, 263 (Mo. banc 2003).

In Point 1l pf Appellant’s amended brief, the Apla@lt suggests, in the alternative
to point I, that the recent amendment to Articl8 B3 of the Missouri Constitution
should not be applied to the present case. (Seellppts Amended Brief, Pages 32-34).
The Appellant’s reliance oftate ex rel. Hall v. Vaughn in its alternative Point Il in
Appellant’'s Amended Brief is misplaced. 483 S.W32& (Mo. banc 1972). First, to the
extent thaHall contradicts the “floor” set beriffith, it is no longer good law. Secondly,
theHall court dealt with an entirely new constitutional yision; not an amendment to
an already existing constitutional provisioml. at 398-399. In fact, thidall court did
not apply the prospective test used in that caikiudetermined that it was dealing with
an entirely new constitutional provisiohd. at 398-399. Thelall Court found as
follows:

Section 30 is an entirely new provision applicablall court plan judges,
including circuit court judges, and as such, masténsidered as an
expression of a new constitutional policy. Therefaf we are to follow

the law of this state, prospective applicatioroifé¢ given the new
amendment in question, unless we can find a coniméent that is spelled
out in clear, explicit and unequivocal detail sattretrospective application

is called for beyond (a) reasonable question.

18
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Id. at 398-399 (internal citations omitted). HerettasAppellant concedes, because the
recent amendment merely modified an already egjstonstitutional provision and did
not create an entirely new constitutional providioa rule utilized irHall would be
inappropriate to apply in the present cakk. Thus, the appropriate standard of review
in this case would be strict scrutiny.

To pass strict scrutiny review, a governmentalisibn must be justified by a
“compelling state interest” and must be narrowlgwan to express the compelling state
interest at stakeBernat v. State, 194 S.W.3d 863, 868 (Mo. banc 2006). When
considering the legal issue of the constitutioradidity of a statute, this question of law
is to be reviewede novo. City of Arnold v. Tourkakis, 249 S.W.3d 204 (Mo. banc
2008). “A statute is presumed to be constituti@ral will not be invalidated unless it
‘clearly and undoubtedly’ violates some constitnibprovision and ‘palpably affronts
fundamental law embodied in the constitutionBbard of Educ. Of City of . Louis .
Sate, 47 S.W.3d 366, 368-369 (Mo. banc 2001) (citimgton v. Mo. Veterinary Medical
Bd., 988 S.W.2d 513, 515 (Mo. banc 1999pgte v. Sokely, 842 S.W.2d 77, 79 (Mo.
banc 1992). Further, “it should be obvious thataute cannot supersede a constitutional
provision.” Doe v. Roman Catholic Diocese of Jefferson City, 862 S.W.2d 338, 341 (Mo.
banc 1993). Neither the language of the statutgualcial interpretation thereof can
abrogate a constitutional righ&ate v. Bolin, 643 S.W.2d 806, 810 (Mo. banc 198%¢

also Sate ex rel. Liberty Sch. Dist. v. Holden, 121 S.W.3d 232, 234 n. 6 (Mo. banc 2003).

Analysis
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The state does not have a compelling governmésreist in banningll convicted
felons undeall circumstances from possessing fireafandife, protecting the public
safety, and reducing the incidence of violent arehfm-related criminal activity. Going
beyond a time, place, and manner regulation tangpbete lifetime ban under all
circumstances fails the strict scrutiny test beedi571.070 is not narrowly drawn to
express any compelling state interest. Thus,Gbigrt should affirm the trial court’s
dismissal of Counts I, II, and 111

As amended, Article I, § 23 of the Missouri Constdn provides:

That the right of every citizen to keep and bearsasrammunition, and
accessories typical to the formal function of saaohs, in defense of his
home, person, family and property, or when lawfgliynmoned in aid of
the civil power, shall not be questioned. The tsgjuaranteed by this
section shall be unalienable. Any restriction loese right shall be subject
to strict scrutiny and the state of Missouri si&lobligated to uphold these
rights and shall under no circumstances declirgrdtect against their
infringement. Nothing in this section shall be stvned to prevent the
general assembly from enacting general laws whai the rights of
convicted violent felons or those adjudicated lmpart to be a danger to
self or others as a result of a mental disordenental infirmity.

Mo. Const. Art. |, 8 23 (amended 2014). Unles®nilse defined in the text, words

used in the constitution are given their plain ardinary meaning City of Jefferson v.

Mo. Dept. of Natural Res., 863 S.W.2d 844, 850 (Mo. banc 1993). The Un8tates
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Constitution also protects an individual’s rightiwar arms in the Second Amendment.
The Second Amendment provides:

“A well-regulated Militia, being necessary to threrarity of a free State, the right

of the people to keep and bear Arms, shall nohfsenged.”
U.S. Const. Amend. Il

“Provisions of our state constitution may be camestito provide more expansive
protections than comparable federal constitutipnavisions.” State v. Rushing, 935
S.W.2d 30, 34 (Mo. banc 1996). However, analyse gection of the federal
constitution is “strongly persuasive in construihg like section of our State
constitution.” Id. (declining to expand Article. I, § 15, “beyondattprovided by the
Fourth Amendment”). Furthethe United States Supreme Court has decisivelytheld
incorporated Bill of Rights protections “are allldie enforced against the States under the
Fourteenth Amendment according to the same stasdlaadi protect those personal rights
against federal encroachmeniMallory v. Hogan, 378 U.S. 1, 10-11 (1964). Thus,
although states may providere expansive protection of individual rights agaisisite
encroachment under state constitutional law, etath smust, at a minimum, provide the
same standard of protection against state encraadhwn individual rights as is provided
under federal constitutional lawd.

The current version of 8 571.070 directly violaties plain and ordinary meaning
of Article I, 8 23 of the Missouri Constitution, v states that a person’s right to keep

and bear arms, ammunition, and accessories tyjoiche formal function of such arms,

21

INd 7€:90 - #TOZ ‘0T J2qWdA0N - [4NOSSIN 40 1YNOD JNILNS - Pali4 Ajlediuonds|3



in defense of his home, person, family and propertyvhen lawfully summoned in aid
of the civil power, shall not be questioned. Mon&t., Article. |, § 23.

In District of Columbia v. Heller, the United States Supreme Court held that the
second amendment guarantees the individual right$sess and carry weapons “in case
of confrontation.” 554 U.S. 570, 592 (2008). Haller, the United States Supreme Court
further found that the history of the second amesmtmight to bear arms included an
inherent right of self-defense, particularly of tneome, where the need for defense of
self, family, and property is most acutel. at 628. InMcDonald v. City of Chicago, Ill.,
the United States Supreme Court further held tireSecond Amendment is applicable
to the States via the Fourteenth Amendment. 130320, 3050 (2010). The
McDonald Court noted that, “Itdeller, we held that the Second Amendment protects the
right to possess a handgun in the home for thegserpf self-defense. Unless
considerations ddtare decisis counsel otherwise, a provision of the Bill of Riglhat
protects a right that is fundamental from an Amaariperspective applies equally to the
Federal Government and the Statelsl” Thus, under plain language of both Article I, §
23 and under the Second Amendment to the Uniteae<sS@onstitution, the people enjoy
a fundamental and “unalienable” right to keep aedrlarms, ammunition, and
accessories typical to the formal function of saaohs, in defense of his home, person,
family and property, or when lawfully summoned id af the civil power. Thus, the
current version of 8§ 571.070 would violate the BdiStates Supreme Court decisions in
Heller andMcDonald because the statute has no exception for theenhgght of self-

defense or defense of others.
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In Sate v. Richard, this Court held that possession of a loadedrineay an
intoxicated individual poses a reasonable threptutwic safety and thus, § 571.030.1(5)
represented “a reasonable exercise of the legislptierogative to preserve the public
safety by regulating the possession of firearmstpxicated individuals.” 298 S.W.3d
529, 530-531 (Mo. banc 2009). Despite the darm#re public, § 571.030.1(5) contains
an exception for instances in which intoxicatedspas possess firearms for purposes of
self-defense. Unlike § 571.030.1(5), § 571.070r@specific exception where the
defendant can possess a firearm in the defensenseh or another Richard, 298
S.W.3d at 532-533. Without such a provision, tla¢use exceeds the limits provided by
the Missouri Constitution and the United States<Titution and is not narrowly
expressed to achieve the state’s compelling irtteres

The State asserts that its compelling interesipparted by studies that show that
previous convictions, including convictions for Raielent, property crimes, are
correlated with future crime. (Appellant's Amendedef, Page 23). However, none of
the studies cited by Appellant support the conolushat there is any causal relationship
between banningll convicted felons undei! circumstances from possessing firearms
for life and protecting the public safety and in reduchegihcidence of violent and
firearm-related criminal activity. First, findingd the studies cited by the Appellant do
not apply to the State of Missouri. If 8 570.07@ead the State’s compelling interest of
protecting the public safety and reducing the iaenizk of violent gun-related crime, one
would expect a decrease in the violent crime ratdissouri from 2008 (i.e. the year §

570.070 was amended) to the present. To the ecgn&kppellant suggests that the
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violent crime rate in the State of Missouri hasially increased since 2011.
(Appellant's Amended Brief, page 24-25). Thusréhappears to be a positive
correlation between the violent crime rate in Migsand § 571.070. This could be
construed to suggest that the current, more résgigersion of § 571.070 haaused an
increase in the violent crime rate. Neverthelgs®rtainly does demonstrate that a
complete and lifetime ban on felons possessingkardyof firearm, for any reason, has
no real effect on the violent crime rate or the&sacompelling interest in protecting
public safety and does not reduce the incidencgotént and firearm-related criminal
activity.

Further, the felon in possession laws, at the fddevel and in other states,

demonstrate that 8 571.070 is not “narrowly drasvadcomplish the compelling state

interest at stake.” According to Senator Sha¢iferrecent amendment to Article I, § 23

of the Missouri Constitution was designed to biigsouri’s Constitution “in line” with
federal second amendment law. (Brief of Amicusi@uSenator Schaefer, Page 2-3).
Although, the Missouri Legislature may have broufjtiicle |, § 23 of the Missouri
Constitution in line with federal law, § 571.070nist in line with the federal felon in
possession statute.

In Missouri, the unlawful possession of a fireatate, 8§ 571.070, states in
relevant part:

A person commits the crime of unlawful possessioa firearm if such person

knowingly has any firearm in his or her possessiod . . . [s]Juch person has been

convicted of a felony under the laws of this statepf a crime under the laws of
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any state or of the United States which, if commaitin this state, would be a

felony.
§571.070.1(1).

Thus, the current version of the statute under wMc. Merritt was charged, bans
an entire class of people, convicted felons, frarssessing firearnfser any reason for
life. In contrast, under 18 U.S.C. § 922(Qg), felony mat “possess . . . any firearm or
ammunition; or .. . receive any firearm or amntioni which has been shipped or
transported in interstate or foreign commerce UIB.C. § 922(g) (2006). The federal
law prohibits “any person . . . who has been caeddn any court of, a crime punishable
by imprisonment for a term exceeding one yearlialgh certain exceptions narrow this
definition. 18 U.S.C. § 922(g) (2006).

For example, persons charged with federal or statges “pertaining to antitrust
violations, unfair trade practices, restraintsrafle, or other similar offenses relating to
the regulation of business practices” are not et 18 U.S.C. § 921(a)(20)(A).
Additionally, the definition does not include thasenvicted of crimes punishable by
imprisonment of two years or less if the offenseassidered a misdemeanor. 18. U.S.C.
§ 921(a)(20(B). Thus, unlike Missouri's § 571.0#t: federal felon in possession
statute does not limit all felons from possessihgiads of firearm. Thus, federal law
regulating felons possessing firearms is more mdyrdrawn than 8 570.070. This
disparity leads to some nonsensical outcomes.inStance, a person convicted of a
federal anti-trust felony is permitted to possefisearm under federal law but not under

Missouri law. This kind of disparity is particubadangerous, since it increases the
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likelihood that certain felons would inadvertentiglate either state or federal law
because of confusion about the differences betweestatutes. Following the federal
government’s lead at the state level would regurerriting 8§ 570.070 to exclude a
number of felonies that do not involve violence.

Prior to 2008, § 571.070 was more similar to #aefal felon in possession law
than the current version of 8§ 571.078e 8 571.070, L. 2008, H.B. No. 2034, 8 A. The
previous version of 8§ 571.070 limited dispossessioitoncealable firearms” to those
felons convicted of committing or attempting to gaiha “dangerous felony”, as defined
by § 556.061. “Concealable firearms” were defibg® 571.010 as, “any firearm with a
barrel less than sixteen inches in length, meaduoed the face of the bolt or standing
breech.” § 571.010(4), RSMo. Cum. Supp. 20075 @1 defined a dangerous felony
as:

the felonies of arson in the first degree, assauhe first degree, attempted

forcible rape if physical injury results, attempfedcible sodomy if physical

injury results, forcible rape, forcible sodomy, kapping, murder in the second

degree, assault of a law enforcement officer irfitisé degree, domestic assault in

the first degree, elder abuse in the first degm@ahery in the first degree, statutory
rape in the first degree when the victim is a chekk than twelve years of age at
the time of the commission of the act giving risette offense, statutory sodomy
in the first degree when the victim is a child ldssn twelve years of age at the

time of the commission of the act giving rise te tffense, and abuse of a child
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pursuant to subdivision (2) of subsection 3 of 8.660, RSMo., and child

kidnapping.

§ 556.061(8), RSMo. Cum. Supp. 2007.

Further, the prohibition against felons possessirah firearms had a time
limitation only five years after conviction or reke from confinementSee 8 571.070, L.
2008, H.B. No. 2034, 8 A. Such a limited restantilike the federal statute, could have
been considered narrowly drawn to accomplish tmepssling government interest. It
prevented dangerous convicted felons convicted frossessing certain firearms,
specifically concealable firearms, for a five-ygariod after conviction or release from
confinement. Such a restriction may been narralsdyvn to balance the individual's
right to possess a firearm, albeit a “non-concdeldivearm, for the purpose of self-
defense or the defense of othérslevertheless, there is no such protection urder t
current version of 8 571.070 at issue here, ansl tifve1 statute is not narrowly expressed
and does not pass strict scrutiny.

The current version of 8 571.070 is also not nalyaxpressed in that 8 571.070
offers no procedure for convicted felons to hawrthght to bear arms restored as other

similar statutes prohibiting the possession ofdfines by felons in other states do. In

% In January 2012, a bill (HB 1482) was introduaethie Missouri legislature that would
have created an exception to the unlawful posses$msio for those in possession of a rifle
or shotgun who were not convicted of a “violenbfel” (i.e. one that involved a weapon,

use of force, or arson). To date, the bill hashs®n passed.
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footnote 4, this Court noted Richard that four other states (Colorado, Mississippi,
Montana, and Oklahoma) have a constitutional promisearly identical to Article I, §

23 of the Missouri Constitution, and like Missowach of those states expressly
recognized that the right to keep and bear armbeargulated pursuant to the state’s
inherent police powerRichard, 298 S.W.3d at 532, n. 4. Nevertheless, it iBatikt to
compare Missouri’'s 8 571.070 with other jurisdiosdecause of the fundamental
differences between each jurisdictions’ statutesthe existence of a procedure in other
states to have the right to bear arms restored.

A majority of states have laws that explicitly aidelons to restore their right to
bear arms. The most common means is applicatipetdron to a state court or another
state authority.See Conn. Gen. Stat. 8§ 45a-100; N.Y. Correction La®d8 (McKinney);
Wash. Rev. Code § 9.41.040; Ariz. Rev. Stat. Anb3®05; Ind. Code § 35-47-4-7;
Miss. Code Ann. § 97-37-5; N.D. Cent. Code § 6210@.1; Ohio Rev. Code Ann. §
2923.14 (West); Or. Rev. Stat. § 166.274; 18 PasC8tat. § 6105; W. Va. Code § 61-
7-7; N.C. Gen. Stat. 8§ 14-415.4; Tenn. Code Ard09-101 (circuit court may restore
full rights of citizenship, except handguns fate v. Johnson, 79 S.W.3d 522 (Tenn.
2002)); 430 Ill. Comp. Stat. 65/10 (certain felanay “appeal to the Director of State
Police for a hearing upon . . . denial” of FireaDwner’s Identification Card); Ark. Code
Ann. 8 5-73-103 (“The Governor may restore withgranting a pardon the right of a
convicted felon . . . to own and possess a firearm”); Me. Rev. Stat. tit. 15, § 393
(application to the Commissioner of Public SafeMich. Comp. Laws § 28.424

(application to the concealed weapons licensingd)p&a. Code Ann. 8§ 16-11-131
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(application to Board of Public Safety upon reasgyvrelief from the federal
government).

Many of these states have imposed specific linaitation whose rights can be
restored. New York, for example, will only issueetificate of relief from disability to
eligible felons. N.Y. Correction Law § 702 (McKiey). New York defines an eligible
felon as “a person who has been convicted of aecanof an offense, but who has not
been convicted more than once of a felony.” N.Ytr€dion Law § 700 (McKinney).

A few states restore felons’ rights automaticalbpn release, depending on the
crime. Montana, for example, states in its constih that “Full rights are restored by
termination of state supervision for any offensaiast the state.” Mont. Const. art. 2, 8
28. However, Montana imposes a statutory excetionrimes committed with a
dangerous weapon. Mont. Code Ann. § 45-8-313. eUadch circumstances, felons
may nevertheless apply to their district courtdgrermit to possess firearms. Mont.
Code Ann. 8§ 45-8-314¢e also Minn. Stat. § 609.165 (right of firearm possession
automatically restored unless crime was one oevicé and the order of discharge
specifies prohibition, in which case felons muditfmsn the court to have their rights
restored); ldaho Code Ann. § 18-310 (right of firegossession automatically restored
except for treason and thirty-six enumerated o#ens which case the felon may apply
to the commission of pardons and parole).

More commonly, states restore rights automaticafligr a set amount of time.
Louisiana, for instance, only applies firearm riesitsns to those convicted of specific

crimes, but the restriction ends ten years aftergietion of the punishment. La. Rev.
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Stat. Ann. § 14:95.1see also N.M. Stat. Ann. 8§ 30-7-16 (felon definition doestn
include those whose sentences have been compdetg@ars or more ago); S.D.
Codified Laws § 22-14-15 (varying lengths of tinoe festoration of firearm rights for
violent crimes, possession of controlled substaard,domestic violence
misdemeanors); R.I. Gen. Laws § 11-47-5 (rightstated two years following
conviction for domestic violence felony); Tex. Pe@ade Ann. 8§ 46.04 (firearm rights
restored five years after release, but only peeaiith a felon’s own home); Alaska Stat.
8 11.61.200 (only prohibits possession of fireathat can be concealed on one’s person;
prohibition expires ten years after completionearftence); N.D. Cent. Code § 62.1-02-01
(rights restored ten years after release, if ngtbred through petition to the court prior).

Some states restrict restoration of felons’ ridigsed on the nature of the crime.
Arizona, for instance, permits felons convictedgefious offenses to apply to have their
rights restored ten years after the end of theitesees. Ariz. Rev. Stat. Ann. 8§ 13-905;
see Ariz. Rev. Stat. Ann. 8§ 13-706 for definition @rgous offenses. Those convicted of
dangerous offenses, however, are permanently ptetiifsom applying to have their
rights restored. Ariz. Rev. Stat. Ann. § 13-98%: Ariz. Rev. Stat. Ann. § 13-704 for
definition of dangerous offenseSee also lowa Code 8§ 914.7 (only those convicted of
forcible felonies, felony controlled substance atains involving firearms, or felony
weapons violations may not have their rights restpr

It is likewise common for states to determine [bfes’ rights will be restricted in
the first place based on the nature of the crigee; S.C. Code Ann. § 16-23-500 (only

prohibiting possession by felons convicted of denboffense); Wyo. Stat. Ann. 8§ 6-8-
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102 (only prohibiting possession by felons condabé a violent offense or interfering
with or disarming a peace officer); Tenn. Code Aa89-17-1307 (unlawful for felons
convicted of crimes involving the use of force,leitce, or a deadly weapon or felony
drug offenses to possess firearms, except handghics are illegal for all felons); N.D.
Cent. Code § 62.1-02-01 (prohibiting only felonsdoted of a crime involving violence
or intimidation from possessing firearms)

Laws that lack a way to restore the right to bearsshave been challenged and
struck down. A previous version of North Carolsmstatute prohibiting firearm
possession by felons did not allow for restoratda felon’s right to bear arms. N.C.
Gen. Stat. § 14-415.1 (2009). This law came beatoeeSupreme Court of North
Carolina inBritt v. Sate, 681 S.E.2d 320 (N.C. 2009). TBatt court determined that
the statute was in violation of North Carolina’sisbtution as applied to the plaintiff.
Britt, 681 S.E.2d at 323. The court reasoned thatitiyrrestrained the plaintiff's
constitutional right to bear armsd.; see also Baysden v. Sate, 718 S.E.2d 699 (N.C. Ct.

App. 2011);Wesson v. Town of Salisbury, No. 13-10469-RGS, 2014 U.S. Dist. Lexis

54441 (D. Mass. 2014) (the portion of a Massachsi$aiv prohibiting gun possession by

those who had violated any law regulating conttbebstances was found to be an
unconstitutional infringement on the Second Amenalmight to bear arms). North
Carolina’s legislature enacted an amendment ttatheéhe next year providing a means
for felons to restore their firearm rights. 201@NSess. Laws 108.

In addition to a majority of states, the federatggmment also allows felons’

firearm rights to be restored. The federal governinallows felons to apply to the
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Attorney General for relief from disability of fizem rights. 18 U.S.C § 925. If the
Attorney General denies the application, petiticyrbe made to the district court for
review. Id. In states like Kentucky, felons who have beentgd relief from their
firearm disabilities by the federal governmentas® granted relief by the state. Ky.
Rev. Stat. Ann. 8§ 527.046ze also Wis. Stat. § 941.29; Miss. Code Ann. § 97-37-5.
Missouri has a similar procedure for those adjudgdake incompetent to restore their
right to possess a firearm. Normally, under § 67Q.1(2), those adjudged to be
incompetent may not possess a firearm and if tloeyhety are subject to the same
criminal sanctions as felons. However, under 8@¥2A.1, a person who is subject to the
firearms-related disabilities under federal lavaassult of an adjudication or
commitment that occurred in this state may fileetitipn in Circuit Court for the removal
of the disqualification to ship, transport, receigarchase, possess, or transfer a firearm
under federal law and Missouri law. Thus, undesdduri law, the mentally incompetent
may have their gun rights restored and intoxicamdons may possess a firearm for
purposes of self-defense, even while intoxicated fédlons cannot possess a firearm for
any reason for the remainder of their lives.

Other fundamental rightere eventually restored to felons under Missouri law.
For instance, under Missouri law a convicted fedamght to vote isautomatically
restored once they are no longer confined undengesce of imprisonment or once they
have completed probation or parole, unless thegamgicted for a felony involving the
right of suffrage, in which case the felon is bdri@m voting indefinitely. 88§

115.133.2(1), (2), and (3); § 561.026. Additiopa#l convicted felon may hold public
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office after the completion of his or her senteacerobation, unless the felony is
connected to the right of suffrage, which disquedifhim or her from holding any elected
or appointive office indefinitely. §§ 561.021(1)({2)°> Further, no State agency may
deny a license to a felon on the basis of his atiori, although a felony conviction may
be considered as a factor in the decision-makinggss. 8 314.200. Thus, most
convicted felons could go to law school, be licehsepractice law in the State of
Missouri, and run for and win a Senate seat irMissouri Legislature by one vote (i.e.
their own vote), but they cannot possess a firdarmany reason. In Point Il of
Appellant’'s Amended Brief, the State suggestsfilans are not permitted to possess
firearms because felons are “lawless” and cannéébiusted with dangerous
instrumentalities.” (Appellant's Amended Brief,dgea37, citingSate v. Brown, 571

A.2d 816, 821 (Me. 1990) arRkople v. Blue, 544 P.2d 385, 391 (Co. 1975). If Missouri
followed this policy, then why would the State ofdsburi allow some felons to vote,
hold professional licenses, and hold public office?

Missouri’s prohibition on felons’ ability to posseirearms is out of step with the
national standard, which is unfortunate, becausseghe mid-1990s, crime has declined
in the United StatesSee Federal Bureau of InvestigatioGrime in the United Sates, by
Volume and Rate per 100,000 Inhabitants, 1994-2013, Table 1 (2013),

http://www.fbi.gov/about-us/cjis/ucr/crime-in-thesi?013/crime-in-the-u.s.-

> With the exception of the office of sheriff, whidl felon may hold. § 57.010.
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2013/tables/1tabledatadecoverviewpdf/table 1 crime¢he united states by volume
and_rate_per_ 100000 _inhabitants 1994-2013.xIs#mxerv

Its lack of opportunity for felons to restore theghts and the excessive breadth of
its restriction are contrary to Article I, Sectia8 of Missouri’s Constitution and the
Second Amendment to the United States ConstitutiGaws prohibiting firearm
possession by felons are often specific to onlgréam class of offenders, such as those
convicted of violent crimes. Further, the majoofystates and the federal government

permit felons to restore their basic right to baans in some way; whether through

application to the court, application to anothetestagency, or simply by passage of time.

Missouri law does provide two avenues for restoratf rights for felons: gubernatorial
pardon and expungement fame state felony convictions, as suggested by theeStat
original brief and amended brief (Appellant’s briphge 21-22, Appellant's Amended
Brief, Page 43). Nevertheless, neither a guberighigardon nor expungement is
available to Mr. Merritt in this case since theegtkd underlying criminal conviction was
from a foreign jurisdiction (i.e. a federal conwict) and no Missouri authority has the
power to grant pardons or expunge a federal canni¢t..F. 13-14). No doubt, a large
percentage of other felons are subject to the didmtiene ban on the possession of any
kind of firearm for any purpose in Missouri basedtloe current version of § 571.070.
The state presents no credible evidence to sugfgsall felons, from the moment
of their conviction to death, pose a greater resthe public health, safety, morals or
welfare than intoxicated persons charged underl§3D or the mentally ill charged

under 8 571.070. Nor has the state presentedradibte evidence that a convicted felon
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could not be entrusted with the possession ofeaiffin for the purpose of self-defense
any more or less than an intoxicated individuakghkd under § 571.030.

8 571.070 creates a complete lifetime ban on tlssggsion of firearms based on a
felon’s past actions, whether violent or non-vidjevhereas § 571.030.1(5) temporarily
criminalizes the possession of firearms by intodddandividuals based on the
assumption that they are, at the time of possesaidanger to the public health, safety,
morals or welfare because they present an acuteranddiate risk that the firearm may
be discharged in a careless or imprudent manneanhot honestly be stated that such a
risk exists when a felon who was convicted of a-mimtent offense possesses a firearm
for the specific purpose of self-defense. In sadase, there is not even a history
suggesting the careless or imprudent dischargaeatf a firearm under such
circumstances, let alone an acute and immedidtéaithe public health, safety, morals
or welfare.

Perhaps Judge Fischer stated it best in his canguwpinion inRichard,

Like most rights, the Second Amendment right isurdimited. It is not a

right to keep and carry any weapon whatsoever ymaanner whatsoever

and for any purpose whatsoevételler, 128 S. Ct. at 2786. The United

States Supreme Court has nateasonable limitations on the possession of

firearms by felons and the mentally ill and lawsbidding the carrying of

firearms in sensitive places, such as schools amdrgment buildingsid.
Richard, 298 S.W.3d 529, 534 (Mo. banc 2009) (J. Fisotmmcurring

opinion)(emphasis added).
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Just as an individual’s right under the Secondfoutteenth Amendments to the
United States Constitution and Article I, 8 23 ddawt be a right to keep and carry any
weapon whatsoever in any manner whatsoever fopamose whatsoever, the
restriction against convicted felons carrying firaa should not be so complete as to
restrict all felons from carrying a firearm for apyrpose, whatsoever, for life. The
restriction in 8 571.070 is not narrowly drawn tzamplish the compelling government
interest at stake and unjustifiably invades rigigsured by Art. I, 8 23 of the Missouri
Constitution and under the Second and Fourteentar@iments to the United States

Constitution.
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ARGUMENT - I

In the alternative to Point I, the trial court did not err in dismissing Counts I,
II, and Il of the felony indictment against Mr. Me rritt because the statute under
which Mr. Merritt was charged, § 571.070, violategd\rticle |, § 23 of the Missouri
Constitution and the Second and Fourteenth Amendmes to the United States
Constitution in that it is an absolute ban on Mr. Merritt’s constitutional right to
possess a firearm solely because he is a convicteldn and that restriction is an
improper time, place, and manner restriction on Mr. Merritt’s constitutional right
to bear arms as guaranteed by Atrticle I, 8 23 of t Missouri Constitution and the
Second and Fourteenth Amendments to the United Stag Constitution.

Preservation of Error

This point is not preserved for appellate reviédn May 22, 2013, Mr. Merritt
filed his “motion to dismiss indictment with prejad as § 571.070 violates the Missouri
constitution as applied” (L.F. 15-24). In his nootj Mr. Merritt alleged that the trial
court should dismiss the indictment with prejudieezause 8 571.070 violates Atrticle I,
88 13 and 23 of the Missouri constitution in thas iunconstitutionally retrospective and
because it is an absolute ban on his right to psssérearm solely because he is a
convicted felon, and that ban is not a reasonafle, {place, or manner restriction under
the police power of the State (L.F. 15).

The State filed its response on July 25, 2013 (R9-31). The State’s response

addressed Mr. Merritt’s claim that 8 571.070 vie&Article |, 8 13 of the Missouri
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Constitution, but it did not address Mr. Merrittsim that 8 571.070 violates Article I, §
23 of the Missouri State Constitution (L.F. 25-31).

Under Missouri law, constitutional questions mustraised at the earliest
opportunity consistent with good pleading and dsderocedure, the section of the
Constitution claimed to have been violated mustgexified, the facts showing the
violation must be stated, and the point must begrted throughout the trial and in after
trial motions. Kansas City v. Miller, 463 S.W.2d 565, 566 (Mo. App. W.D. 197 3ate
v. Knight, 351 S.W.2d 802, 804 (Mo. App. E.D. 1963&#te v. Knifong, 53 S.W.3d 188,
191-192 (Mo. banc 1975). If a party fails to prdp@reserve an argument that a statute
is constitutionally invalid, the issue cannot besidered on appea&ate v. Belcher, 805
S.W.2d 245, 251 (Mo. App. S.D. 1998atev. Holley, 488 S.W.2d 925 (Mo. App.

W.D. 1972);Sate v. Flynn, 519 S.W.2d 10, 12-13 (Mo. 1975).

There is nothing in the record to indicate thatdtade addressed Mr. Merritt’s
contention that § 571.070 violates Article I, 8&#f3he Missouri State Constitution.
Thus, the state addresses the issue raised inlPofrAppellant’s brief for the first time
on appeal, having never raised the issue withrthlecourt.

Standard of Review

On May 7, 2014, the Missouri General Assembly pditise Senate Committee
Substitute for Senate Joint Resolution Bftson v. Kander, 435 S.W.3d 643, 644 (Mo.
2014). Senate Joint Resolution 36, otherwise knasvAmendment 5, sought to amend
Article I, § 23 of the Missouri Constitution. Preusly, Article I, § 23 of the Missouri

Constitution read as follows:
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That the right of every citizen to keep and bearsain defense of his
home, person and property, or when lawfully sumrddneaid of the civil
power, shall not be questioned; but this shalljnstify the wearing of
concealed weapons.
Mo. Const. Art. |, § 23 (1945).
The governor called for a special election andelleetion was held on August 5,
2014. Id. at 644. The resolution passed by a margin &48%, effectively amending
Article I, 8 23 of the Missouri Constitution. Etemn Results, Secretary of State’s
website, http://enrarchives.sos.mo.gov/enrnet/defspx?eid=750002907. The
amendment took effect on September 4, 2014, wihdeappeal in the present case was
still pending. Mo. Const. Art. XlI, § 2(b). Thenendment changed Art. |, § 23 of the
Missouri Constitution to read as follows:
That the right of every citizen to keep and bearsarammunition, and
accessories typical to the formal function of saaohs, in defense of his
home, person, family and property, or when lawfgliynmoned in aid of
the civil power, shall not be questioned. The tsgjuaranteed by this
section shall be unalienable. Any restriction loese right shall be subject
to strict scrutiny and the state of Missouri shw&lobligated to uphold these
rights and shall under no circumstances declirngdtect against their
infringement. Nothing in this section shall be stvned to prevent the

general assembly from enacting general laws wiinai the rights of
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convicted violent felons or those adjudicated lopart to be a danger to
self or others as a result of a mental disordenemntal infirmity.
Mo. Const. Art. |, § 23 (amended 2014).

A right to bear arms clearly existed under theddigi Constitution prior to the
recent amendmentee Mo. Const. Art. |, § 23 (1945). Thus, the recamendment to
this provision did not create a new substantivitrignstead, it further defined an already
existing right and specifically “changed” the stardlof review for all Missouri gun
regulations from intermediate scrutiny to striatuginy. See Mo. Const. Art. |, § 23
(Amended 2014)See also Satev. Richard, 298 S.W.3d 529 (Mo. banc 2009).

Because the amendment was procedural, and ndaatilie, the new procedural
rule should apply prospectively to all cases agsifter the effective date of the
amendment (i.e. September 5, 2014) and should fleedpetroactively to any case that
was pending on direct review or was otherwise obfipal as of the effective date of the
amendment.See Griffith v. Kentucky, 479 U.S. 314, 328 (1987). Thus, the recent
amendment should be applied to the present came iis still pending on direct
review® Nevertheless, this Court could still choose tplgghe recent amendment to
other cases on collateral review sind@riffith did not set a limit, or ceiling, on when
new procedural rules will be applied to other cabasrather a floor.”See State v.

Whitfield, 107 S.W.3d 253, 263 (Mo. banc 2003).

® The Appellant appears to concede and advocateasision in Point One of its

amended appellant’s brief (Appellant’s Brief, P24¢.
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The Appellant’s reliance oftate ex rel. Hall v. Vaughn in its alternative Point Il
in Appellant’'s Amended Brief is misplaced. 483 S2&/396 (Mo. banc 1972). First, to
the extent thaitall contradicts the “floor” set bériffith, it is no longer good law.
Secondly, thédall court dealt with an entirely new constitutional yigdon; not an
amendment to an already existing constitutionavigion. 1d. at 398-399. In fact, the
Hall court did not apply the prospective test usethat tase until it determined that it
was dealing with an entirely new constitutionalypson. Id. at 398-399. Thelall
Court found as follows:
Section 30 is an entirely new provision applicablall court plan judges,
including circuit court judges, and as such, mastbnsidered as an
expression of a new constitutional policy. Therefaf we are to follow
the law of this state, prospective applicatioroifé¢ given the new
amendment in question, unless we can find a coniméent that is spelled
out in clear, explicit and unequivocal detail sattfetrospective application
is called for beyond (a) reasonable question.
Id. at 398-399 (internal citations omitted). HerettasAppellant concedes, because the
recent amendment merely modified an already exgstonstitutional provision and did
not create an entirely new constitutional providioa rule utilized irHall would be
inappropriate to apply in the present cake. Thus, the appropriate standard of review

in this case would be strict scrutiny.
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However, should this Court choose not to appligtsscrutiny, the appropriate
standard of review appears to be intermediateiagrugee Clark v. Jeter, 486 U.S. 456,
461 (1988)Richard, 298 S.W.3d 529, 530-531 (Mo. banc 2009).

When considering the legal issue of the constihaiovalidity of a statute, this
guestion of law is to be revieweld novo. City of Arnold v. Tourkakis, 249 S.W.3d 204
(Mo. banc 2008). “A statute is presumed to be ttut®nal and will not be invalidated
unless it ‘clearly and undoubtedly’ violates somastitutional provision and ‘palpably
affronts fundamental law embodied in the constuti’ Board of Educ. Of City of S.
Louisv. State, 47 S.W.3d 366, 368-369 (Mo. banc 2001) (citimgton v. Mo. Veterinary
Medical Bd., 988 S.W.2d 513, 515 (Mo. banc 1999gte v. Sokely, 842 S.W.2d 77, 79
(Mo. banc 1992). Further, “it should be obvioustta statute cannot supersede a
constitutional provision.”Doe v. Roman Catholic Diocese of Jefferson City, 862 S.W.2d
338, 341 (Mo. banc 1993). Neither the languaghefstatute nor judicial interpretation
thereof can abrogate a constitutional rigtate v. Bolin, 643 S.W.2d 806, 810 (Mo.
banc 1983)sce also Sate ex rel. Liberty Sch. Dist. v. Holden, 121 S.W.3d 232, 234 n. 6
(Mo. banc 2003).

Analysis

“It is the function of the courts to determine wier a statute purporting to
constitute an exercise of the police power hasbaed substantial relationship to the
protection of the public health, safety, moralsyweifare and whether it unjustifiably
invades rights secured by the ConstitutioBtate ex rel. Kansas City, Mo. v. Public

Serv. Comm. of Mo., 524 S.W.2d 855, 862 (Mo. banc 1975). Under arad
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constitutional analysis, a law survives “intermeeliscrutiny” if it is “substantially

related to an important governmental objectivElark v. Jeter, 486 U.S. 456, 461
(1988). Here, there is no substantial relationdepveen banningll convicted felons
underall circumstances from possessing fireafandife and protecting the public health,
safety, morals or welfare. Going beyond a timace] and manner restriction to a
complete lifetime ban under all circumstances fiis test. Thus, this Court should
affirm the trial court’s dismissal of Counts I, #nd IlI.

Article I, 8 23 of the Missouri Constitution prows, “That the right of every
citizen to keep and bear arms . . . shall not l@sgoned; but this shall not justify the
wearing of concealed weapons.” Unless otherwidieel®in the text, words used in the
constitution are given their plain and ordinary mag. City of Jefferson v. Mo. Dept. of
Natural Res., 863 S.W.2d 844, 850 (Mo. banc 1993). The Un8&tes Constitution also
protects an individual’s right to bear arms in 8econd Amendment. The Second
Amendment provides:

“A well-regulated Militia, being necessary to threxarity of a free State, the right

of the people to keep and bear Arms, shall nohtyenged.”
U.S. Const. Amend. Il

While “provisions of our state constitution maydmnstrued to provide more
expansive protections than comparable federal iotiehal provisions,” Sate v.

Rushing, 935 S.W.2d 30, 34 (Mo. banc 1996), analysis addaisn of the federal
constitution is “strongly persuasive in construihg like section of our State

constitution.” Id. (declining to expand Article. I, § 15, “beyondattprovided by the
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Fourth Amendment”). Furthethe United States Supreme Court has decisivelytheld
incorporated Bill of Rights protections “are allldie enforced against the States under the
Fourteenth Amendment according to the same stasdlaadi protect those personal rights
against federal encroachmeniMallory v. Hogan, 378 U.S. 1, 10-11 (1964). Thus,
although states may providere expansive protection of individual rights agaisisite
encroachment under state constitutional law, etath sust, at a minimum, provide the
same standard of protection against state encraadhwn individual rights as is provided
under federal constitutional law.

In District of Columbia v. Heller, the United States Supreme Court held that the
second amendment guarantees the individual right$sess and carry weapons “in case
of confrontation.” 554 U.S. 570, 592 (2008). Haller, the United States Supreme Court
further found that the history of the second amesimight to bear arms included an
inherent right of self-defense, particularly of @neome, where the need for defense of
self, family, and property is most acutel. at 628. InMcDonald v. City of Chicago, Ill.,
the United States Supreme Court further held ttmSecond Amendment is applicable

to the States via the Fourteenth Amendment. 180320, 3050 (2010). The

McDonald Court noted that, “Itdeller, we held that the Second Amendment protects the

right to possess a handgun in the home for thegserpf self-defense. Unless
considerations aftare decisis counsel otherwise, a provision of the Bill of Riglihat
protects a right that is fundamental from an Amariperspective applies equally to the

Federal Government and the Statelsl”
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In Missouri, the unlawful possession of a fireatatte, 8 571.070, states in
relevant part:

A person commits the crime of unlawful possessioa firearm if such person

knowingly has any firearm in his or her possessiod . . . [s]Juch person has been

convicted of a felony under the laws of this statepf a crime under the laws of

any state or of the United States which, if comexitin this state, would be a

felony.

§ 571.070.1(1).

Thus, the current version of the statute under wMc. Merritt was charged, bans
an entire class of people, convicted felons, frarssessing firearmsder any
circumstance for life. This directly violates the plain and ordinaryanang of Article |, 8
23 of the Missouri Constitution, which limits ontarrying concealed weapons. Mo.
Const., Article. |, § 23. Further, the currentsien of 8 571.070 would also violate the
United States Supreme Court decisionkl@ler andMcDonald in that the statute has no
exception for the inherent right of self-defenselefense of others. Without such a
provision, the exercise of the police power excdbhddimits provided by the Missouri
Constitution and the United States Constitution.

In Sate v. Richard, this Court addressed a challenge to the constitality of 8
571.030.1(5), RSMo. Cum. Supp. 2008, under Arlicg23 as that statute applied to the
possession or discharging of firearms by persorswaére intoxicated. 298 S.W.3d 529,
530-531 (Mo. banc 2009). Richard, this Court recognized the “state constitutional

right to keep and bear arms, like the Second Amemiinis not absoluteld. The State
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has the inherent power to regulate the carryiniiy@irms as a proper exercise of the

police power.” Id. at 532 (citingtate v. Horne, 622 S.W.2d 956, 957 (Mo. banc 1981)).

Further, the function of the police power is toganeve the health, welfare and safety of
the people by regulating all threats harmful toghblic interest.ld. (citing Craig v. City
of Macon, 543 S.W.2d 772, 774 (Mo. banc 1976)). Riehard court held that
possession of a loaded firearm by an intoxicatdvidual poses a reasonable threat to
public safety and thus, 8 571.030.1(5) represeftaedasonable exercise of the
legislative prerogative to preserve the public sl regulating the possession of
firearms by intoxicated individuals.l'd.

Here, under the current version of 8 571.070,unth seasonable exercise of the
legislative prerogative to preserve public safetigts. The current version of § 571.070
creates a lifetime prohibition @il felons from possessing firearms undgr
circumstances. Unlike the statute analyzeRiamard, § 571.070 has no specific
exception where the defendant possesses a fireatme defense of himself or another.
Richard, 298 S.W.3d at 532-533. Without such an excep&di71.070 violates Article
I, 8 23 of the Missouri Constitution and the Secé&milendment to the United States
Constitution by banning the right to possess afireeven for the purpose of self-
defense or the defense of another even in a ceavieton’s own home. There is no
relationship, let alone a substantial one, betveseng convicted oany felony and being
a danger to the public health, safety, morals dfaneif allowed to possess a firearm, at

least under the limited circumstances of proteatingself or others in one’s own home.

46

INd 7€:90 - #TOZ ‘0T J2qWdA0N - [4NOSSIN 40 1YNOD JNILNS - Pali4 Ajlediuonds|3



Prior to 2008, 8§ 571.070 was significantly differas to the time, place, and
manner restrictions on felons possessing firear®e .8 571.070, L. 2008, H.B. No.
2034, 8 A. The previous version of § 571.070 leditlispossession of “concealable
firearms” to those felons convicted of committingattempting to commit a “dangerous
felony”, as defined by § 556.061. “Concealabledims” were defined by § 571.010 as,
“any firearm with a barrel less than sixteen incimelength, measured from the face of
the bolt or standing breech.” § 571.010(4), RSMom. Supp. 2007. § 556.061 defined
a dangerous felony as:

the felonies of arson in the first degree, asgaute first degree, attempted

forcible rape if physical injury results, attempfedcible sodomy if physical

injury results, forcible rape, forcible sodomy, kapping, murder in the second

degree, assault of a law enforcement officer irfitise degree, domestic assault in

the first degree, elder abuse in the first degmghery in the first degree, statutory
rape in the first degree when the victim is a clelsk than twelve years of age at
the time of the commission of the act giving rigehe offense, statutory sodomy
in the first degree when the victim is a child ldssn twelve years of age at the
time of the commission of the act giving rise te tffense, and abuse of a child
pursuant to subdivision (2) of subsection 3 of 8.660, RSMo., and child
kidnapping.

§ 556.061(8), RSMo. Cum. Supp. 2007.
Further, the prohibition against felons possessirah firearms had a time

limitation only five years after conviction or rekee from confinementSee 8 571.070, L.
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2008, H.B. No. 2034, 8 A. Such a limited restantcould have been considered a
reasonable time, place, and manner restrictiopreented felons convicted of a
dangerous felony from possessing certain fireaspacifically concealable, firearms for
a five year period after conviction or release froonfinement. Such a restriction may
bear a substantial relationship to the threat dlipsafety, while balancing the
individual’s right to possess a firearm, albeit@fi-concealable” firearm, for the purpose
of self-defense or the defense of othfefdevertheless, there is no such protection under
the current version of § 571.070 at issue here tlamsithe statute is an unreasonable
limitation on the right to bear arms as guarantaedurticle I, § 23 of the Missouri
Constitution and the Second Amendment to the UrStaties Constitution.

The current version of 8 571.070 is also an unmeaisle time, place, and manner
restriction on an individual’s right to keep andabarms in that 8 571.070 offers no
procedure for convicted felons to have their rigghbear arms restored as other similar
statutes prohibiting the possession of firearmgelyns in other states do. In footnote 4,
this Court noted ifRichard that four other states (Colorado, Mississippi, k4oa, and
Oklahoma) have a constitutional provision nearbnitcal to Article I, 8 23 of the

Missouri Constitution, and like Missouri, each bbbse states expressly recognized that

’In January 2012, a bill (HB 1482) was introducethie Missouri legislature that would
have created an exception to the unlawful posses$msio for those in possession of a rifle
or shotgun who were not convicted of a “violenbfel” (i.e. one that involved a weapon,

use of force, or arson). To date, the bill hashs®n passed.
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the right to keep and bear arms can be regulatestiant to the state’s inherent police
power. Richard, 298 S.W.3d at 532, n. 4. Nevertheless, it ifatilt to compare
Missouri’'s 8 571.070 with other jurisdictions besawf the fundamental differences
between each jurisdictions separate statutes anelxibtence of a procedure in other
states to have the right to bear arms restored.

A majority of states have laws that explicitly alldelons to restore their right to
bear arms. The most common means is applicatipetdron to a state court or another
state authority.See Conn. Gen. Stat. § 45a-100; N.Y. Correction Lavd8 (McKinney);
Wash. Rev. Code § 9.41.040; Ariz. Rev. Stat. Anb3®05; Ind. Code § 35-47-4-7;
Miss. Code Ann. § 97-37-5; N.D. Cent. Code § 6210@.1; Ohio Rev. Code Ann. §
2923.14 (West); Or. Rev. Stat. § 166.274; 18 PasC8tat. § 6105; W. Va. Code § 61-
7-7; N.C. Gen. Stat. § 14-415.4; Tenn. Code A029-101 (circuit court may restore
full rights of citizenship, except handguns ate v. Johnson, 79 S.W.3d 522 (Tenn.
2002)); 430 Ill. Comp. Stat. 65/10 (certain felonay “appeal to the Director of State
Police for a hearing upon . . . denial” of Firegbwner’s Identification Card); Ark. Code
Ann. 8 5-73-103 (“The Governor may restore withgranting a pardon the right of a
convicted felon . . . to own and possess a firearm”); Me. Rev. Stat. tit. 15, § 393
(application to the Commissioner of Public SafeMich. Comp. Laws § 28.424
(application to the concealed weapons licensingd)p&a. Code Ann. 8 16-11-131
(application to Board of Public Safety upon reasgyvrelief from the federal

government).
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Many of these states have imposed specific linaitestion whose rights can be
restored. New York, for example, will only issueetificate of relief from disability to
eligible felons. N.Y. Correction Law § 702 (McKiey). New York defines an eligible
felon as “a person who has been convicted of aecanof an offense, but who has not
been convicted more than once of a felony.” N.Yrr€ction Law 8§ 700 (McKinney).

A few states restore felons’ rights automaticalhpn release, depending on the
crime. Montana, for example, states in its coastih that “[f]ull rights are restored by
termination of state supervision for any offensaiast the state.” Mont. Const. art. 2, 8
28. However, Montana imposes a statutory excetionrimes committed with a
dangerous weapon. Mont. Code Ann. 8§ 45-8-313. esdch circumstances, felons
may, nevertheless, apply to their district courtdgermit to possess firearms. Mont.
Code Ann. 8 45-8-314¢e also Minn. Stat. § 609.165 (right of firearm possession
automatically restored unless crime was one otevicé and the order of discharge
specifies prohibition, in which case felons mudityma the court to have their rights
restored); Idaho Code Ann. 8§ 18-310 (right of firegossession automatically restored
except for treason and thirty-six enumerated o#ens which case the felon may apply
to the commission of pardons and parole).

More commonly, states restore rights automaticafligr a set amount of time.
Louisiana, for instance, only applies firearm riesitins to those convicted of specific
crimes, but the restriction ends ten years afterptetion of the punishment. La. Rev.
Stat. Ann. § 14:95.1see also N.M. Stat. Ann. 8§ 30-7-16 (felon definition doest n

include those whose sentences have been compdgtg@ars or more ago); S.D.
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Codified Laws 8§ 22-14-15 (varying lengths of tinoe festoration of firearm rights for
violent crimes, possession of controlled substaaed,domestic violence
misdemeanors); R.I. Gen. Laws § 11-47-5 (rightstated two years following
conviction for domestic violence felony); Tex. Pe@ade Ann. 8§ 46.04 (firearm rights
restored five years after release, but only peediith a felon’s own home); Alaska Stat.
8 11.61.200 (only prohibits possession of fireathad can be concealed on one’s person;
prohibition expires ten years after completionearftence); N.D. Cent. Code § 62.1-02-01
(rights restored ten years after release, if ngtored through petition to the court prior).
Some states restrict restoration of felons’ rigi#ised on the nature of the crime.
Arizona, for instance, permits felons convictedgefious offenses to apply to have their
rights restored ten years after the end of theitesees. Ariz. Rev. Stat. Ann. 8§ 13-905;
see Ariz. Rev. Stat. Ann. 8§ 13-706 for definition @rgous offenses. Those convicted of
dangerous offenses, however, are permanently ptetiifsom applying to have their
rights restored. Ariz. Rev. Stat. Ann. 8§ 13-98%: Ariz. Rev. Stat. Ann. § 13-704 for
definition of dangerous offenseSee also lowa Code § 914.7 (only those convicted of
forcible felonies, felony controlled substance atains involving firearms, or felony
weapons violations may not have their rights restprS.C. Code Ann. 8§ 16-23-500
(only prohibiting possession by felons convicte@afiolent offense); Wyo. Stat. Ann. 8§
6-8-102 (only prohibiting possession by felons goted of a violent offense or
interfering with or disarming a peace officer); fie€ode Ann. § 39-17-1307 (unlawful
for felons convicted of crimes involving the useafce, violence, or a deadly weapon or

felony drug offenses to possess firearms, excemdduns which are illegal for all
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felons); N.D. Cent. Code § 62.1-02-01 (prohibitorgy felons convicted of a crime
involving violence or intimidation from possessiimgarms)

Laws that lack a way to restore the right to bearsshave been challenged and
struck down. A previous version of North Carolgstatute prohibiting firearm
possession by felons did not allow for restoratiba felon’s right to bear arms. N.C.
Gen. Stat. § 14-415.1 (2009). This law came beatoeeSupreme Court of North
Carolina inBritt v. Sate, 681 S.E.2d 320 (N.C. 2009). TBatt court determined that
the statute was in violation of North Carolina’sisttution as applied to the plaintiff.
Britt, 681 S.E.2d at 323. The court reasoned thatditiyrestrained the plaintiff's
constitutional right to bear armsd.; see also Baysden v. Sate, 718 S.E.2d 699 (N.C. Ct.
App. 2011);Wesson v. Town of Salisbury, No. 13-10469-RGS, 2014 U.S. Dist. Lexis
54441 (D. Mass. 2014) (the portion of a Massachsi$aiv prohibiting gun possession by
those who had violated any law regulating conttbfebstances to be an unconstitutional
infringement on the Second Amendment right to laears). North Carolina’s legislature
enacted an amendment to the law the next yeargingva means for felons to restore
their firearm rights. 2010 N.C. Sess. Laws 108.

In addition to a majority of states, the federalgmment also allows felons’
firearm rights to be restored. The federal governinallows felons to apply to the
Attorney General for relief from disability of fisem rights. 18 U.S.C § 925. If the
Attorney General denies the application, petiticayrhe made to the district court for

review. Id. In states like Kentucky, felons who have beentgd relief from their
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firearm disabilities by the federal governmentas® granted relief by the state. Ky.
Rev. Stat. Ann. 8§ 527.046ze also Wis. Stat. § 941.29; Miss. Code Ann. § 97-37-5.
Other fundamental rightare eventually restored to felons under Missouri law.
For instance, under Missouri law a convicted fedamjht to vote isautomatically
restored once they are no longer confined undentesce of imprisonment or once they
have completed probation or parole, unless thegameicted for a felony involving the
right of suffrage, in which case the felon is bdrie@m voting indefinitely. 88
115.133.2(1), (2), and (3); 8 561.026. Additiopadl convicted felon may hold public
office after the completion of his or her senteacerobation, unless the felony is
connected to the right of suffrage, which disquedifhim or her from holding any elected
or appointive office indefinitely. §§ 561.021(1)({2)2 Further, no State agency may
deny a license to a felon on the basis of his ation, although a felony conviction may
be considered as a factor in the decision-makinggss. 8 314.200. Thus, most
convicted felons could go to law school, be licehsepractice law in the State of
Missouri, and run for and win a Senate seat irMissouri Legislature by one vote (i.e.
their own vote), but they cannot possess a firdarmany reason. In Point Il of
Appellant’'s Amended Brief, the State suggestsfitlans are not permitted to possess
firearms because felons are “lawless” and cannéébiusted with dangerous
instrumentalities.” (Appellant's Amended Brief,d@a37, citingState v. Brown, 571

A.2d 816, 821 (Me. 1990) arRkople v. Blue, 544 P.2d 385, 391 (Co. 1975). If Missouri

8 With the exception of the office of sheriff, whidb felon may hold. § 57.010.
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were to follow this policy, then why would the Statf Missouri allow some felons to
vote, hold professional licenses, and hold pulffice?

The State also suggests that § 571.070 may be-umdesive because some
misdemeanor offenders have been shown to be &ased risk of being charged with
new offenses involving firearms or violence. (Ajgeat’'s Amended Brief, Page 38).
However, according the results of the cited stiidythe same time, it is important to
note that most handgun purchases in this studproapnately 50% of those with a
misdemeanor conviction at the time of handgun paserand more than 90% of those
with no prior criminal history — were not chargedhwnew criminal activity after
purchasing their handguns.” Garen Wintemute,.ePalor Misdemeanor Convictions as
a Risk Factor for Later Violent and Firearm-Related Criminal Activity Among
Authorized Purchasers of Handguns, 280 JAMA 2083, 2085 (1998). Thus, despite a
possible statistical correlation between some misadors and later violent/gun-related
criminal activity, the majority of handgun purcheswent on to commit no further
criminal behavior. Despite the rather old data. (from 1998) collected in a different
state (i.e., California) it is possible that § S¥70 is both over-inclusive in that it includes
felonies that do not lead to an increased riskutfre violent criminal behavior, and
under-inclusive in that it does not include somedaimeanors that may. Either way, the
State fails to establish that a relationship, leh@ a substantial one, between being
convicted ofany felony and being a danger to the public healtfgtgamorals or welfare
if allowed to possess a firearm, at least undetithiéed circumstances of protecting

oneself or others in one’s own home.
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Missouri’s prohibition on felons’ ability to posseBrearms is out of step with the
national standard. Its lack of opportunity foroies to restore their rights and the
excessive breadth of its restriction are contrariticle |, Section 23 of Missouri’'s
Constitution and the Second Amendment to the UrBiadies Constitution. Laws
prohibiting firearm possession by felons are oftpacific to only a certain class of
offenders, such as those convicted of violent csimieurther, the majority of states and
the federal government permit felons to restore theesic right to bear arms in some
way, whether through application to the court, aggpion to another state agency, or
simply by passage of time. Missouri law does pmteviwvo avenues for restoration of
rights for felons: gubernatorial pardon and expunget forsome state felony
convictions, as suggested by the state in its Appellant’s brief 21-22).
Nevertheless, neither a gubernatorial pardon npusgement is available to Mr. Merritt
in this case since the alleged underlying crimawatlviction was from a foreign
jurisdiction (i.e., a federal conviction) and nodgiouri authority has the power to grant
pardons or expunge a federal conviction (L.F. 18-MMo doubt, a large percentage of
other felons are subject to the same lifetime bathe possession of any kind of firearm
for any purpose in Missouri based on the currergiga of § 571.070.

In Richard, this Court citedlicta from Heller, which stated that a statute
prohibiting the possession of firearms by felona fpresumptively ‘lawful regulatory
measure’.’Richard, 298 S.W.3d at 532 (citinigeller, 554 U.S. at 626-627 (2008)). In
footnote 26, thédeller Court called these “presumptively lawful regulatangasures” as

merely examples of the limits of the Second AmenuimEeleller, 554 U.S. at 627, n. 26.
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In citing this language, and several cases fromidorjurisdictions, the state
appears to suggest that a felony conviction distigsmln individual from asserting his or
her right to bear armsde Appellant's Amended Brief, Page 39, 42). Some ffade
courts have held that the languagéigiler concerning “presumptively lawful” gun
prohibitions makes it unnecessary to apoly level of scrutiny to those prohibitions
because they are constitutional “exceptions” toSeeond AmendmeniSee United
Satesv. Rozer, 598 F.3d 768, 770 (11th Cir. 2010). Such a pwsghould be rejected,
as it ignores the level of scrutiny that shouldabelied in determining the
constitutionality of a statute. Itis not entirehear as to what the United States Supreme
Court meant irHeller when it called statutes prohibiting the posseseidirearms by
felons “presumptively lawful” regulatory measurbst it is just as unlikely that Justice
Scalia authorized courts to completely forego aartginal scrutiny of such statutes.
Heller, 554 U.S. at 626-627 (2008). It is difficult torapare § 571.070 to other statutes
from foreign jurisdictions because § 571.070 iqquei it constitutes a complete lifetime
ban on felons possessing any kind of firearm forurpose. There are some federal
courts that have determined that the languadéetiér authorizes intermediate scrutiny.
See United Satesv. Marzzarella, 614 F.3d 85, 96 (3rd Cir. 201@)nited States v.

Skoien, 614 F.3d 638, 641-642 (7th Cir. 201Bgller v. District of Columbia (Heller I1),
670 F.3d 1244, 2011 WL 4551558, at 10 (D.C. Cid10

Using that standard, there is no substantial matiip between bannirail

convicted felons undell circumstances from possessing fireafandife and protecting

the health, safety, morals or welfare of the publitie state presents no credible
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evidence to suggest that all felons, from the mdro&their conviction to death, pose a
greater risk to the public health, safety, moralaelfare than intoxicated persons
charged under 8 571.030. Nor has the state pezbanty credible evidence that a
convicted felon could not be entrusted with thespgsion of a firearm for the purpose of
self-defense any more or less than an intoxicateéwidual charged under § 571.030.
The state attempts to distinguish convicted fefoms intoxicated individuals by
suggesting that “drinking alcohol is not illegad, @& intoxicated person has not shown
the same disregard for the rule of law that a félas previously shown” (Appellant’s
Brief 19-20). First, the state assumes that the method of intoxication in which a
person may be charged under § 571.030.1(5) is byuroption of alcohol. This is not
true. Intoxication could occur through the use@msumption of illegal drugs. In such a
case, it cannot be reasonably suggested thatithenat defendant charged under 8
571.030.1(5) has failed to show the same disrefgarithe rule of law that a felon has
previously shown

Secondly, 8 571.070 creates a complete lifetimedvatne possession of firearms
based on a felon’s past actions, whether violemoorviolent, whereas 8§ 571.030.1(5)
temporarily criminalizes the possession of fireabysntoxicated individuals based on
the assumption that they are, at the time of pegsgsa danger to the public health,
safety, morals or welfare because they presentate and immediate risk that the
firearm may be discharged in a careless or imprucheamner. It cannot honestly be
stated that such a risk exists when a felon whocwsasicted of a non-violent offense

possesses a firearm for the specific purpose blsétnse. In such a case, absent a
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history of violence, there is nothing to suggestdhreless, imprudent, or criminal
discharge of such a firearm is likely to occur,dietne the same acute and immediate risk
that an intoxicated person poses to the publicihesdfety, morals or welfare.

Again, perhaps Judge Fischer stated it best indnsurring opinion irRichard,

Like most rights, the Second Amendment right isurdimited. It is not a

right to keep and carry any weapon whatsoever ymaanner whatsoever

and for any purpose whatsoevételler, 128 S. Ct. at 2786. The United

States Supreme Court has nateasonable limitations on the possession of

firearms by felons and the mentally ill and lawsbidding the carrying of

firearms in sensitive places, such as schools amdrgment buildingsid.
Richard, 298 S.W.3d 529, 534 (Mo. banc 2009)(J. Fischmrcarring opinion)(emphasis
added).

Just as an individual’s right under the SecondFoutteenth Amendments to the
United States Constitution and Article I, 8 23 ddawt be a right to keep and carry any
weapon whatsoever in any manner whatsoever fopamose whatsoever, the
restriction against convicted felons carrying firea should not be so complete as to
restrict all felons from carrying any weapon atfailany purpose, whatsoever, for life.
The restriction in 8 571.070 is not reasonableiahds no real and substantial
relationship to the protection of the public headiafety, morals, or welfare and it
unjustifiably invades rights secured by Art. |, 3 & the Missouri Constitution and under

the Second and Fourteenth Amendments to the USites Constitution.
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ARGUMENT Il

To the extent that the Circuit Court’s dismissal ofCounts I, Il and Il could
have been based on Article I, § 13 of the Missou@onstitution (the ban on
retrospective laws, Mr. Merritt concedes the issueaised in Appellant’s third point
relied on in its amended brief because the ban oretrospective laws contained in
Article I, 8§ 13 does not apply to criminal statutes

To the extent that the Circuit Court’s dismissaCaiunts I, Il, and Il could have
been based on Article I, 8 13 of the Missouri Cibatbn (the ban on retrospective laws,
Mr. Merritt concedes that the issue raised in Ajgpels third point relied on in its
amended brief because the ban on retrospectivedamtained in Article |, § 13 does not

apply to criminal statutestate v. Honeycutt, 421 S.W.3d 410, 413 (Mo. banc 2013).
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CONCLUSION
Mr. Merritt, based on his argument in Point | ¢f Respondent’s Amended Brief,
or in the alternative based on his argument intRbf his Respondent’s Amended
Brief, respectfully requests that this Court disritss appeal as improperly preserved, or
in the alternative, affirm the order and judgmeinthe St. Louis City Circuit Court.
Respectfully submitted,

/s Matthew Huckeby

Matthew W. Huckeby

Missouri Bar No. 61978

Office of the State Public Defender
1010 Market Street, Suite 1100

St. Louis, Missouri 63101

(314) 340-7662

(314) 340-7685
matt.huckeby@mspd.mo.gov

ATTORNEY FOR RESPONDENT
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